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IN TUK UNITED STATES COURT OF APPEALS 


FOR TUE SECOND CIRCUIT 


Docket No. 74-1527 
FRANCIS C. PLANO, APPELLANT 
v. 

CLIFFORD W. BAKER, Individually and as Supervising Principal of the Westsore- 
land Central School District, F. WRIGHT JOHNSON, Individually and as District 
Superintendent of Schools of Oneida 1-Madison-Herkiraer Counties, FRANK R. 
MELIE, Individually and as Clerk of the Board of Education of Westmoreland 
Central School District, JOHN ACF.E, CYNTHIA BARNS, JOHN A. NOWAX, JAMES G. 
PLEHN, BARBARA RICHARDS, MICKEY ROMEO, HOWARÜ WALKER, as Individuals and as 
Members of the Board of Education of the Westmoreland Central School District, 
Westmoreland, New York, and the BOARD OF EDUCATION OF THE WESTMORELAND CENTRAL 
SCHOOL DISTRICT, Westmoreland, New York, APPELLEES. 


Appeal from the United States District Court 
for the Northern District of New York, 
Honorable James T. Foley, Judge Presiding 


BRIEF FOR APPELLEES, CLIFFORD W, 3AKER, ss Supervising Principal of the West¬ 
moreland Central School District, FRANK K. MELIE, as Clerk of the Board of 
Education of Westmoreland Centra^ School District, JOHN ACEE, CYNTHIA BARNS, 
JOHN A. NONAK, JAMES G. PLEHN, BARBARA RICHARDS, MICKEY ROMEO, HOWARD WALKER, 


as Members of the ^oard of Education of the Westmoreland Central School Dis¬ 
trict, and the BOARD OF EDUCATION OF TUE WESTMORELAND CENTRAL SCHOOL DISTRICT. 


COUNTER-STATEMENT OF FACTS 

Appellant Plano, on July 1, 1972, was appointed to a probationary 
term as a provisionally certified English teacher in the Appellee Westmore- 
land Central School system. On October 2, 1973, the Appellee District Super- 




intendant of Schools Johnson reco.nnendcd termination of Appellant's probatlon- 
ary (18a) appolnt:nent. Uy notice datcd October 3, 1973 (19a), Appellant 
Plano './as notified that a Board meeting would be held on November 2, 1973, 
and the recommendation of tenaination of hls probationary status would be 
considered. By letter dated October 9, 1973 (20a), the Appellant Plano 
requested the reasons for the recommendation of termination. By letter 
dated October 16, 1973 (21a), the reasons for the recoumendation were given 
to the Appellant Plano. 

By letter dated October 24, 1973 (22a), Appellant Plano requested 
a private executive session with the Board of liducatJon. 

Appellant Plano, by letter dated November 1, 1973 (23a), set forth, 
among other things, nis response to the reasons set forth for the request for 
hls termination. 

On November 2, 1973, the Appellant Board met and voted to terrainate 
the Appellant effective December 7, 1973 (30a). 

AppeLlant brought the within action and a'so brought on a motton 
for tc-iporary restraining orJer and a preliminary injunction before the 
United States District Court for the Northern District of New York before 
Judgè James T. Foley, on January 21, 1974. 

By Momorandura-Dccision and Order, dated February 15, 1974, Judge 
Foley granted Appellees' motion to dismiss the complaint and denied Appel- 
laat's lotion for tenporary restraining order and preliminary injunction. 



ARGUMENT 


POINT I: APPELLANT' S COMPLAINT DOES NOT ALLEGE FACÏS SUFFICIËNT TO CONFER 
JURISDICTION UNDER 42 U.S.C. §1983 AND 28 U.3.C. §1343, AND 
ADDITIONALLY DOES NOT STATE A CLAIM UNDER WHICH RELIEF CAN BS 
GRANTED. 

Both 42 U.S.C. 51933, creating a cause of action, and 23 U.S.C. 
al343, its jurisdictional counterpart, refer to deprlvations conmitted under 
color of State Law. It has been recognized that Congreso in enacting §1983 
meant to givc a remedy to parties deprived of constitutional rights, privi¬ 
leges and imnmnitie3 by an official's abuse of his position. United States 
v. Classic . 313 U.S. 299, Scrows v. United States . 325 U.S. 91; Monroe v. 
Pa£e, 364 U.S. 167; Williams v. United States . 341 U.S. 97. 

Appellant Plano in his complaint seeks money damages against the 
Appellees in their official capacity and against Appellee Board of Education, 
a nunicipal agency. \Jhere one seeks damages against nunicipal agencies and 
officials in their official capacities, the suit is in actuality one against 
the municipality because recovery will be against the public treasury. 
Covernor of Georgia v. Madrazo . 26 U.S. (1 Pet.) 110; Ex parte Youna . 209 
U.S. 123; Francis v. Davidson . 340 F. Supp. 351. 

Action undor 42 U.S.C, §1983 and 28 U.S.C. 51343 cannot ba main- 
tained in the case at bar since the Civil Rights Act does not apply to 
suits against municipalities. Eisen v. Eastman . 421 F.2d 560. 

A municipality or rauniclpal Corporation is not a porson under 42 
U.S.C. §1933. ilonroe v. Papa , 365 U.S. 167, Moor v. Countv ol Alameda . 411 
U.S. 693; United States ex rel Gittle.nacUer v. Piiii adcbihla . 413 F.2d S4; 
Class v. ilanilton Countv . 363 F. Supp. 241. 


tt is well—settled luw that n county or other local governmental 

■% 

enLity i3 not a "person" within that provision of the Foderal Statute making 
every "person" liable who deprives another o£ his Federal rig'nts under color 
of State Law. Cgan v. Aurora . 365 U.S. 514; Hcwitt v. Jacksonville . 188 F.2d 
423; .ïar kl oss v. .v.veeny Independent School District . 427 F.2d 319. 

Appellant's coraplaint with respect to his allegation of deprivation 
of his right to free speech is wholly concliisory and alleges no facts upon 
which a court could find that the termination of his probationnry status with 
Appellee Board was based solely on his exercise of his right to free speech. 

In this respect, the complaint fails to state a claim on which relief can bc 
granted and must thorefore be dismissed as insufficiënt in law. 

Appellant has failcd to give notice as required under Sections 50-e 
and 50-i of the Ceneral Municipal Law and §3813 of the Education Law, which 
is required in any claim for damages. 

POINT II: APPELLANT'3 STANDING TO SUE LIES IiJ TUE PROCEDURES GOVERNED BY THE 
STATUTES AND LANS APPLICABLE THZRETO FOLLOiv'ED IN TERMINATING HIS 
PROBATIONARY STATUS UITH APPELLEE BOAHD. 

Sections 3013, 3019a and 3031 of the Education Law of the State of 
New York govern the appointment and termination of services of a probationary, 
non-tenured teacher. (See Appendix for Statutes.) 

These statutes were followcd in all respects by the Appellees. lt 
is significant to note that nowhere in the complaint of Appellant is any 
attack made on these statutes, either as to the conpliance with them by 
Appellees or as to thelr constitutlonality. Sincc these statutes are organic 


and baste and go to the lieart of the case and are the statutes whlch govern 
the appointment and termination of probationary teachers who have full know- 
ledge of sarae, it is especially noteworthy that nowhere in any of the plead- 
Ings or other papers of the Appellant is there any attack or inference as to 
their constitutionality. 

POIIiT III: THE ADMINISTRATIVE REMEDIES AVAILABLE TO APPELLA11T ARE PR0BA3LY 
THE MOST COMPREHENSIVE, SU33TANTIAL AMD PERCEPTIVE REMEDIES 
AVAIALA3LE TO ANY CITIZEN. APPELLANT NOT ONLY DID NOT AVAIL 
HI'ISELF OF THEM BUT IN FACT FLOUTED AND PURPOSEFULLY REFUSED 
TO PURSUE S/\ME. HE WAS REQUIRED TO EXHAUST THESE REMEDIES IN 
THE CASE AT BAR. 

It is only reasonable to conclude that the Board's decision should 
not be subject to attack in the courts at xeast before its invalidity had 
been adjudicated by recourse to the protest or appeal procedure prescribed 
by statute. 

The New York Legislature in enacting §3031 of the Education Law 
and §310 of the Education Law and in its promulgation of the Rules and 
Rcgulations of the Conniissioner of Education, among other things, was familiar 
with the consistent history of delay and exigencies originating in litigation 
before the courts, both State and Federal, to say nothing of the costly and 
lengthy process of appeals in both State and Federal courts and, cognizant 
of these difficulties, established a single and siraple procedure for review 
of any decision afiecting any teacher to the Coramissioner of Education, whose 
specialized knowledge in the field of education and experience gained in 
the administration of educational probleras and their coraplexitj.es, and afford- 
ing to the Coraraissioner the opportunity to either affirn, reverse or raodify 




any act i ons taken subject to his review bef ore re.sort to judici.il deterraina- 
tion of their validity. Yaku.4 v. United States . 321 U.S. 414. 

The organization of such procedure, both exclusive and extensive, 
especially adopted to the field of education and all lts complexities is 
v/ell within the constitutiona. 1 power of the Legislature and, in addition to 
affordiiig concerned parties t 'fi expert administrative knowledge and exper- 
ience, would also minimize the confusion that would result frora Inconsistent 
dccisions of district and circuit courts rendered without the aid of an ad¬ 
ministrative interpretation. These procedures are especially and further 
appropriate since they afford to any aggrieved teacher more than reasonable 
opportaait les to be heard and to present any cvidence he desires, all in 
keeping v/ith due process of law. Bradley v. Richmond . 277 U.S. 477; First 
National Bank v. '.Jeld County . 264 U.S. 450; An niston Mfa. Co. v. Uavis . 301 
U.S. 337. 

Appellant contends that the procedures available to him under §3031 
of the Education Law and 5310 of the Education Law are inadequate to ensure 
due proccss and, further, that the Commissioner of Education is not cognizant 
of the constitutional rights of teachers. A sufficiënt answer to all these 
contentions is that the Appellant Plano has failed to seek the administratlve 
reraedy and the statutory review which were open to him, and he has not shown 
that had he done so any of the consequences which he apprehends would have 
ensucd to any extent whatever or, if they should, that the statute withholds 
judicial remedies adequate to protect his rights. 

iiere, there is no occasion to pass upon a determination of the 
Commissioner of Education said to violate due process, free speech or any 
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other constitutional right, or any right due Appellant under the complexiLies 
of the educational or teaching process or the Education Law, none of which 
have ever been brought up to the Commissioner of Education for review, and 
obviously the Court cannot pass upon action which might have been taken on 
a protest or appeal by Appellant who has never made a protest or appeal or 
in any way sought the renedy that the Legislature provided. 

In the absence of any proceeding before the Commissioner of Educa- 
cion, it cannot be assuned that the Commissioner of Education would fail in 
the performance of any duty imposed upon hin, not only by the Education Law 
but by the Constitution and laws of the United States or that he would deny 
due process to Appellant. Piymouth Coal Co. v. Pennsylvania . 232 U.S. 531. 

Only if we could say in advance of resort to the statutory pro¬ 
cedure of appeal to the Commissioner of Education under 5310 of the Education 
Law that it ie. incapable of affording due process to Appellant could it be 
concluded that Appellant has shown legal excuse for his failure to resort to 
it or that his constitutional rights have bten or will be infringod. Natural 
Cis Co . v. Slattery . 302 U.S. 300. But upon a full examination of the pro- 
vislons of the statutes applicable in the case at bar, §3013, 53019a, 53031 
and §310 of the Education Law, it is evident that the authorized procedure 
is not incapable of afforJing the protection to Anpellant's rights required 
by due process. 

In addition, the Commissioner of Education is bound by the laws of 


the State of New York and the Constitution of the United States. Any party 
leeling aggrieved by a decision of the Coraniosioner oi Education may have 



sald decision reviewed by th 2 courts of the; State of Mew York uadcr Article 
73 of tho Civil Practice L.iw and Rules. 

It ls irrelevant frr Appellant to suggest that the Comraissioner of 
Education is an improper or inadequate forum. Action taken by the Comnis- 
sloner is reviewable by the courts. i’urther, by the past record of the Com- 
missioner of Education and the plethora of decisions founting from his office 
nany of those decisions overruling and reversing decisions of Boards of 
Education and school administrators, it becomes appnrent that the Coramissione 
of Education has not failed in the performance of the duties imposed upon him 
by the laws of the State and the Constitution. 

The courts of the State of ilew York are zealous in the protection 
of the constitutional riglits of teachers. In Matter of Board of Education. 
Town of Conklin . 42 A.U. 2d 473, the Court held that a Board of Education 
could not circumvent constitutional rights of teachers, saylng: 

"...Unfettered as this power of a Board of Education 
may appear, it is however, circunscribed by the equal 
protection clause of our State Constitution (UY Const. 

Article I, sec. 11) and subject to the provisions of the 
human Rights Law (Executive Law, Art. 15, sections 290-301)." 

Other court decisions have upheld constitutional rights (Matter of Board of 

ilii’hor Education of City of ..'.V. v. Carter . 14 iJ.Y. 2d 138; Matter of Board 

of Education of ayracuso City School District v. State Oivision of uu.nn 

Rights . 33 A.D. 2d 245). 

Furthcr evidence of the absence of the absoluteness of tho power of 
a Board of Education to dismiss a probationary teacher and to protect the 
constitutional rights of probationary teachers is demonstrated in the realm 



of the Public Employment Relations Board which, it has been held, has the 
authority to act upon an "inproper practice" charge filed against a Board of 
Education where it was allegcd that the Board had disnissed five probationary 
teachers becauae of their activities on behalf of a ïïÉachers Association 
(Board of Education Central School District f/1. Towh of Grand Island v. Helsbv . 
37 A.D. 2d 493, aff'd. 32 M.Y. 2d 660). These cases show more than an abstract 
realism as to the cognizance and awareness of the New York courts in the pro- 
tection of the constitutional rights of its citizens. 

Additionally, those who take it upon themselves to determine what 
is and is not adequate, or what is or is not right, point up a procedural 
principle most familiar to the Supreme Court of the United States, in that 
a constitutional right may be forfeited in crirainal as well as civil cases 
by the failure to make timely assertion of the right before a tribunal having 
jurisdiction to determine it. 0'Neil v. Vermor.t . 144 U.S. 323; Barbour v. 
Gcorgia . 249 U.S. 454; Whitnev v. California . 274 U.S. 357. 

ilie facts and issues of this case, and those cited herein, araply 
pinnacle the issue of exhaustion of administrativc remedies as they apply to 
the case at bar. 

The Commissioner of Education is a specialist in the field of educa¬ 
tion and certainly more so than teachers or the courts qualified to pass upon 
the issues raised by the Appellant. 

The absence of any indication in the record before this Court that 
state appellate procedure was followed and proved inadequate constitute a bar 
to the consideration of this Court to Appellant's attack upon the inadequacy 
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of the atale remedies. «■.hristian v. New York State Uepartment o f Labor, 42 
L.W. 4101, January 21, 1974. 

I:ie case at bar is no ex parte situation. The Coiunissioner of 
bducation s review affords to both parties araple opportunity to prepare as 
extensive or limited a record as they wish. There is no bar to preparing as 
extensive a record as any party desires. 

there are sound reasons for declining review in the case at bar, 
wiiere the Appellant has taken it upon himself to not afford the State Com- 
nissioner of Education the opportunity to apply hls vast expertise, experience 
and knowledge in the field of education to a determination that is clearly 
v/ithin his subject natter jurisdictiën. 

The protection and safeguards afforded by state law and adrainis- 
trative remedies available to Appellant, §310 of the Education Law and 
Article 7o of the C.ivil Practica Law and Rules, are legally, constitutionally 
and equitably not only adequate but substantial in nature and afford any 
aggrieved person appropriatc avenues and processes before state established 
bodies with a strong and conanon interest, along with specialixed expertise in 
the field of education, in having the question or problen decided and resolved 
fairly and impartially, affording due process to all, allowiny the making of 
as complete a record as the parties desire, and submitting all facts and 
issues to a statutorily desigr.ated expert in the field. 

A similar situation presented ltself in a Sclective Service case 
involving a conscleutious objector: McOee v. United States . 402 U.S. 479, 


in whicli the Court stated: 
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"...But here it is apparent that McGee's failure 
to exhaust did jeopardize the interest in full adninis- 
trative fact gathering and utilization of agency expertise 
rather than the contrary. Unlike the dispute about 
statutory interpretation involved in McKart, McGee's 
clains to exenpt status — as a ministorial student or a 
conscientious objector — depended on the application of 
expertise by administrative bodies in resolving under- 
lying issues of fact. ...The Selective Service System 
and the courts may have a 'stronger interest' in having 
the question decided in the first instance by the local 
board and then by the appeal board w’nich considers the 
question anew. ...ïhis 'stronger interest' in the cir- 
cumstances of the present case, has become compelling 
and fully sufficiënt to justify invocation of the 
exhaustion doctrine." 

In analyzing the McCee case to the case at bar, consider the 

following: 

Section 3031 of the Education Law affords a probationary teacher 
the opportunity to request reasons for his dismissal and goes further to allow 
the teacher to present in writing a reply to these reasons. He may reply in 
any way he wishes. He may present a full and complete statement of facts and 
law supporting his side of the issue. 

If this is not sufficiënt, and he is aggrieved by the decision of 
the Board of Education, he may then appcaJ to the Commissioner of Education 
under 5310 of the Education Law. 

This then affords him the protection of the Regulations of the 
Commissioner of Education, whereby he r.ay then prepare in writing as complete 
a record, both factually and legally, as he dcsires. 

(Sce Appendix for Commissioner's Regulations on Appeals.) 
ff he is aggrieved by the Commissioner's decision, hc may then, 
under Article 78 of the Civil Practice Law and Rules, appeal to the courts 


i 




(Corrected) 
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of the State of ilew York on a record that he hir.i 3 elf created and pjrfected. 

It is iiiconcelvable that a more adequate and substantial adminis- 
trative remedy could be created by man. 

In Hayes v. Cape iienlopen School District . 341 F. Supp. 823, the 
Court, in referring to the adequacy of state remedies, stated: 

"...to be adequate, the procedures must be sufficiently 
delineated either through statute, regulation or practice 
to permit the individual and his attorney to accurately 
assess their responsibilities and opportunities within the 
administrative process and the probable efficacy of that 
process." 

Sound legal logic parallels the exhaustion doctrine. The Commis- 
sioner of Education is created as a separate entity and is invested with 
certain duties and powers. These powcrs and duties are in keeping with due 
process, a completely impartial, factual and lcgalistic procedure set forth 
to enable the Comnissioner of Education to see any grievance put before him 
to conpletion. The exhaustion doctrine is an expression o t executive and 
administrative autonony. The eourts ordinarily should not interfere with an 
administrative agency until it has completen its action. This reasoning is 
particularly pertinent where the function of the agency rcquires application 
of special expertise. 

Judicial review, in fact, may be hindered by the fniluro of the 
litigant to allow the agency to nake a factual record, exerciso its discretion 
or apply its expertise. 

A complaining party may be successful in vindicating his rights In 
the administrative process. If he is required to pursue his administrative 
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of the State of New York on a record that he hinself created and perfected. 

It is inconcievable that a nore adequate and substantial adninis- 
trative rcrnedy couid be created by man. 

Askew v. Hargrave . 401 U.S. 476, The Court, in referring to the 
adequacy of state remedies, stated: 

"...To be adequate, the procedures must be sufficiently 
delineated either through statutc, regulation or practice 
to permit the individual and his attorney to accurately 
assess their responsibilities and opportunities within the 
administrative process and the probable efficacy of that 
process. Hayes v. Cape Henlopen School District . 341 
F. Supp. 823." 

Sound legal logic parallels the exhaustion doctrine. The Commis- 
sioner of Education is created as a separate entity and is invested with 
ccrtain duties and powers. These powers and duties are in keeping with due 
process, a completely inpartial, factual and legalistic procedure set forth 
to enable the Commissioner of Education to see any grievance put before him 
to completion. The exhaustion doctrine is an expression of executive and 
administrative autonomy. The courts ordinarily should not interfere with an 
administrative agcncy until it has completed its action. This reasoning is 
particularly pertinent where the function of the agency requires application 
of special expertise. r 

Judicial review, in fact, may be hindered by the fnilure of the 
litigant to allow the agency to make a factual record, exercise its discretion 
or apply its expertise. 


A complaining party may be succeasful in vindicating his rights in 
the administrative process. If he is required to pursue his administrative 




remedies, the courts raay never have to intervene, and notions of administra- 
tive autonomy require that the agency be given a chancc to discover and 
correct its own errors. 

It is also a consideration that frequent and deliberate flouting 
of administrative processes could weaken the effectiveness of the agency by 
encouraging people to ignore its procedures. 

This Court, has, as recently as 1972, held, in James v. Board of 
Education . 461 F. 2d 566, that a plaintiff with a claim for relief under the 
Civil Rights Act is required to exhaust state adininistrative remedies. In 
this case, the Second Circuit Court of Appeals reviewed a matter that had 
been appealed to the Commlssioner of Education wherein the Commissioner of 
Education stated in his decision: 

"...While I fully agree that a Board of Education 
has broad powers over a probationary teacher and nay 
dismiss a probationary teacher without giving a reason, 
the exercise of the powers by a board must bc made within 
the ambit of the purpose for which they were granted and 
in a manner consistent with our constitutional framework...." 

Sec also Pucntes v. Board of Education . 24 N.Y. 2d 996. These and other 
cases cited indicate a mandate upon the Commissioner of Education for the 
constitutional rights of teachers and the fact that the courts may review 
his decisions concerning these rights. 

There is nothlng wooden about the rights of appeal to the Commis¬ 
sioner of Education under §310 of the Education Law. He is expert in his 
field, and he is bound by the Constitutiou of the United States and the laws 
of the State of New York. Iiere, the State of New York has provided a coa- 
pletely adequate and all encompassing state administrative remedy that 
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Appellant, for hls own protection and speedy relief, was eorapelied to take. 
nisen v. Eastman . 421 F. 2d 560. 

POINT IV: APPELLANT IIAS NO PROPERTY INTEREST IN HIS STATUS AS A PRQ3ATI0NARY 
TEACHER AND IIAS NOT BEEN DEPRIVED OF ANYTHIWG WITHOUT DUE PROCES" 
OF LAW. 

Appellant was given a statement of reasons for the request for hls 
termination. These reasons were as follows: 

"1. You have been deraanding of and uncooperativc with 
the school administration. 

"2. You have shown poor judgment in your choice of 

subjects for assignment and classroom discussion. 

"3. Efforts on the part of the school administrators 
to correct your deficiencies through discussion 
with you have been unsuccessful." 

Nowhere in these reasons was any charge made against him that uight 
seriously damage his standing and associations in the community. Uis good 
name, honor, integrity or reputatlon were not in any way placed in issue. 

The Appellees did not invoke any rule or regulation to bar him from 
other pjblic employment in teaching. 

Appellant is still a provisionally certified teacher and eligible 
for employment anywhere. 

Property intcrests are not created by the Gonstitution. Rather, 
they are created, and their dimensions are defined, by cxisting rules or 
understandings that stem from an independent source such as state law-rules 
or understandings that secure certain benefits and that support claim of 
entitlement to those benefits. 
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But the important fact in chis case is that the state statute 
defining the rights of AppcLlant specifically provides that his status is 
probationary only and that he is governed by the appropriate sections of 
the Education Law. 

Tiius, the terms of Appellant's appointment secured absolutely no 
interest in re-employment for the next ycar, or, in fact, any period. The 
state statutcs support no claim of entitlement to re-employment, nor, signi- 
ficantly, was there any state statute or School board rule or policy that 
secured Appellant's interest In re-employment or created any legitimate claim 
to it. The Appellant may by his own thinking surely have an abstract concern 
in being rehired, but he did not have a property interest sufficiënt to 
require the School Doard to give him a hearing when they decided to terminate 
his probationary status with this School District, board of Regents v. Roth . 
408 U.S. 564. 

POIMTS V AMD VI: APPELLEE3 HAVE ACTED WITHUI THE COHFINES OF THE STATUTES 
MADE AMD PROVIDED, ALL OF WHICIi AFFORD DOE PROGESS WITH 
MORE TnAM AMPLE SAFEGUARDS IM ADDITIOM TO OPPORTITMITIES 
AMD, IM FACT, RIGiiTS TO APPELLAMT TO PERFECT AS COMPLETE 
A RECORD AS HE DESIRES. 

The statutes involved, §3013, 53019a, §3031 and §310 of the Educa- 
tion Law and the Commissioner's Uules and Regulations, are replete with safe- 
guards and protections sufficiënt and subscantially adequate to protect the 
rights of probationary teachcrs at all stages of the proceedings. 


Section 3031 raandates the giving of reasons for termlnation. Ir 
also affords the Appellant the right to respond in writing In any raanner he 
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desires. At this point, he can prepare as conplete a record as ha wishes, 
vith affidavits, documents, statements, exhibits or anything else hearing 

on the issues that would attack the reasonr. for termination and bolster nis 
case. 

Additionally, if further aggrieved, an appeal to the Commissioner 
of Education also includes the continuing right to submit, besióes the 
petition on appeal, any new or additional evidentiary material, affidavits 
and exhibits dcsired. Oral argument can also be refjuested. 

POINT VII: APPELLEZS HAVE NOT IN ANY MANHER ABRIDGED APPELLAiiT'S FIRST 
AMENDMEHT GUARAHTEE OF FREE SPEECH. 

Appellant, a probationary teacher, was just that, on probation. 
Newly out of college, all teachers are held to a period of proving themselves 
to attain tenure. This has been the procedure, and all know it and live by 
it. 

Appcllant's employment was termin3ted for the reasons given hiin 
by the Supervising Principal and because his response to the board was 
apparently insufficiënt to rebut, explain or counter these reasons. Thcre 
is no showing here of the confinement of First Amendment rights to a tele- 
Phone booth or the four corners of a pamphlet, or to supervised and ordained 
discussion in a school classroom. 

fiiere is no allegation that the Appellees adopted a regulation or 
rule forbidding discussion or cxnression of opinion on tne subject of pre- 
marital sex, either in or out of the classroora. Tinker v. Des Moines . 393 


U.S. 503. 







Justice Black, in a concurring opinion, in Eopcrson v. Arkansas . 
393 ü.j. 97, wnic,n case involved an absolute Fourteent’n Araendmeat violation 
of the establishment of religion prohibition where the state stutute made it 
a crime co teach the theory of evolution, stated: "...1 cannot agree to 
thrust the Federal Government's long arm the least bit further into state 
K hooi curriculuas than decisions of this particular case requires..." 
Justice Black went further and stated: 

"...There is no reason I can imagine why a State is 
without power to withdraw from its curriculum any subject 
deemed too eiaotional and controversial for its public 
schools. And this court has consistently held that it is 
not for us to invalidate a statute because of our views 
that the 'notives' behind its passage were improper; it 
is simply too difricult to determine w’nat these motives 
were. Sce, c.g., United States v. O'Brien . 391 U.S. 367." 

Justice Black further stated, at p. 113: 

"...I an also not ready to hold that a person hired 
to teach school children takes with him into the classroom 
a constitutional right to teach sociological, economie, 
political or religious subjects that the school's managers 
do not want discussed. This court has said that the 
rlghts of free speech 'while fundamental in our demo¬ 
cratie society, still do not mean that everyone with 
opinions or beliefs to express may address a group at 
any public place and at any tine. 


POIfiT VIII: THE DEMIAL OF A RICtiT TO A RE STRAINING ORDER OR 1WTEKL0CUT0RY 

INJLTJCTION TO OIIE WHO HAS FA1LHD TO APPLY FOR AVAILABLE ADMIN1S- 
TRA7IV2 RELIEF, HOT SHOW.,’ TO BE INADEQUATE, IS HOT A DEHIAL 
OF DUE PROCESS. 

: itur.il Gas Co. v. Slatterv . 302 U.S. 300. 

It cannot be assumed tnut had Appellant appealed to the Commissioner 
of Educntion, which he could have done imnedlately after November 2, 1973, 









he would not have secured even sooner the same reliëf he requested by nis 
motion for restraining order and injuncLion returnable on January 21* 1974. 
Yakus v. United States . 321 U.S. 414, p. 439. 

The award of an interlocutory injunction by courts of equity has 
never been regarded as strictly a matter of right, even though irrcparable 
injury may otherwise result to a plaintiff. Even in suits in which only 
private interests are involved, the award is a matter of sound judicial 
discretlon in the exercise of which the court balances the convcniences of 
the parties and possible injurics to them according as they may be affected 
by the granting or withholding of the injunction. Meccano. Ltd. v. John 
'■■ananaker. 253 U.S. 136; Rice & Adair.s Corn. v. Lathrop . 278 U.S. 509. 


CON'CLUS ION 

For the foregoing reasons, Appellees respectfully request that the 
Memorandum-Decision and Order of the District Court be affirmed. 


Respectfully subnitted. 



prncy for Appellees 
ticc and Post Office Addj^*«s: 
709-10 First National Dank Building 
Utica, New York 13501 
(315) 724-2155 


Duted: July 1, 1974 









APPENDIX FOX SÏATUTES 


tr.JITEü STATES 


Co'isl 1 t-'ition 


First Anandment: 

Congress shall maice no law respucting an establishment of religior 
or pronibiting the free exercise thereof; or abridging the freedon of speech 
or of the press; or the right. of the people peaceably to assenble, and to 
petition the Government for a redress of grievances. 

Fourteenth Anendnent: 

Section 1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thcreof, are citizens of the United States 
and of the State wherein they reside. No State shall niakc or enforce any 
law which shall abridge the privileges or immunities of citizens of the 
United States; or shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

Section 5. The Congress shall have power to enforce, by appro- 
priatc legislation, the provisions of this article. 

United States Coc'e 


Title 23 


51343. Civil rights and elertive franchise . 

The district courts shall have original jurisdiction of any civil 
action authorized by law to ba commenced by any person: 

* * * 

(3) To redress the deprivation, under color of any State law, 
statute, ordinance, regulation, custom or usage, of any right, privilege 
or imnunity secured by the Constitution of the United States or by any Act 
of Congress providing for equal rights of citizens or of all persons within 
the jurisdiction of the United States. 

Title 42 

51983. Civil action for deprivation of rights . 

Every person who, under color of any statute, ordinance, regula- 
tion, custom, or usage, or any State or Territory, subjects, or causes to 
be subjected, any Citizen of the United States or other person within the 
Jurisdiction thereof to the deprivation of any rights, privileges, or 
immunitics secured by the Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, or other proper pro- 
ceeding for redress. 






Educatlon Law 


S3l0> ^PPeals or petition-i to connlssioner of educaclon and other nro- 
cccdlnas . 

Any person conceiving himself aggrieved may appeal or pctition 
to tho conmisstoner of educaclon who is hereby nuthorized and ruquired to 
examine and decide the saiae; and the conmlssioner of education may also 
Institute 3uch proceedings as are authorized undcr this article and hls 
decision in such appeals, petitions or proceedings shall be ftnal and con- 
clusive, and not subject to question or revlew in any place or court what- 
ever. Such appeal or petltion may be made in consequence of any action: 


1. By any school district meeting. 

2. By any district superintendent and other officers, in forming 
or altering, or refusing to form or alter, any 3 chool district, or in re- 
fusing co apportion any school moneys to any such district or part of a 
district. 


3. By a county treasurer or other distributing agent in refusing 
to pay any such moneyo to any such district. 

4. By the trustees o r any district in paying or refusing to pay 
any teacher, or in refusing to admit any scholar gratuitously into any 
school or on any other matter upon which they may or do officially act. 

5. By any trustees of any school library concerning such library, 
or the books therein, or the use of sucli boolts. 

6. By any district meeting in relation to the library or any other 
matter pertaining to the affairs of the district. 

7. By any other officLul act or decision of any officer, school 
authorities, or meetings concerning any other matter under this chapter, or 
any other act pertaining to common schools. 


§ 31J. Povers of coin.niss loner upon apncals or petitions. et cetera . 

The commisaioner, in reference to such appeals, petitions or pro' 
ceedings, shall have power: 


1. To regulate the practice therein. 



2. To determine whether an appeal shall stay proceedings, and ore- 
scribe condition3 upon which it shall or shall not so operate. 

3. To decline Co enterCain or to dismiss an appeal, when it shall 
appear that the appellant has na Interest in the matter appealed trom, and 
that the matter is not a matter of public concern, and that the person 

injuriously affected by the act or decision appealed fro:a is incompetent to 
appeal. 

4. To make all orders, by directing the levying of taxes or other- 
wise, which may, in his judgment, be proper or nece 3 sary to give effect to 
his decision. 


53013. Tenure; certain other school districts . 

1. (a) Teachers and all other raembers of the teaching staff, of 
school districts eraploying oight or more teachers, other than city school 
districts and school district3 having a population of four thousand five 
hundred or more and employing a superintendent of schools, shall be appointed 
by a majority vote of the board of education or trustees upon recommendation 
of the district superintendent of schools from lists submitted to such dis¬ 
trict superintendent by the principal of the district in which they are to be 
eraployad for a probationary period of five years. Services of a person so 
appointed to any such positions may be discontinued at any time during such 
probationary period, upon the recommendation of the district superintendent 
by a majority vote of the board of education or trustees. 

k k k 

2. On or before the expiration of the probationary term of a 
person appointed for such term, the district superintendent of schools shall 
make a written report to the board of education or trustees recommending for 
the district, those persons who have been found competent, efficiënt and 
satisfactory. By a majority vote the board of education or trustees may then 
appoint on tenure any or all of the persons recomnended by the district 
superintendent of schools. Such persons shall hold their respactive positions 
during good behavior and competent and efficiënt service and shall not be 
removed except for any of the following causes, after a hearing, as pro- 
vided by sectlon three thousand twenty-a of such law: (a) InsubordInation, 
Lmmoral character or conduct unbecoming a teacher; (b) Inefficiency, incon-’ 
petency, physical or mental disability or neglect of duty; (c) Fuilure te 
maintain eertificaLion as required by this chaptcr and by the regulations 

0 ' commissioner of education. Each person who is not to be so recom- 
nended for appointment on tenure shall be so notified in v/rlting by the 
disLrict superintendent not later than sixty days immediutely preceding 
the expiration of his probationary period. 







3. Ilotwithstanding any other provisions of this section no period 
in any school yoar for which there is no required service and/or for which no 
compenaation is provided shall in any cvent constitute a break or suspensLon 
of probationary period or continuity of tenure ’-ights of any of the person 3 
hereinabove described. 


53019-a. Notice of terminatlon of service bv teachers . 

A teacher who desires to terminate his services to a school district 
at any time, shall file a written notice thereof with the school authorities 
of such school district or with tlie board o c cooperative educational services 
or county vocational education and extension board at least thirty days 
prior to the date of such terminatlon of services. School authorities or 
such boards which desire to terminate the services of a teacher during the 
probationary period shall give a written notice thereof to such teacher at 
least thirty days prior to the effective date of such termtnation of services. 


53031 * Procedure when tcniire not to be r.rentcd at conclusion of probationary 
period of when services to h« discontinued . 

Notwithstanding any other provision of this chapter and except in 
citics having a population of one million or more, boards of education and 
boards of cooperative educational services shall review all recommendations 
not to appoint a person on tenurc, and, teachers employed on probation by 
any school district or by any board of cooperative educational services, as 
to wliom a rccommendation is to be made that appointment on tenure not be 
granted or that their services be discontinued shall, at least thirty days 
prior to the board meeting at which such recommendation is to be considered, 
be notified of such intended recommendation and the date of the board meeting 
at which it is to be considered. Such teacher may, not later than twenty- 
one days prior to such meeting, request in writing that he be furnished with 
a written statement giving the reasons of such recommendation and within 
seven days thereafter such written statement shall be furnished. Such teacher 
may file a written response to such statement with the district clerk not 
later than seven days prior to the date of the board meeting. 

This section shall not be construed as modifying existlng law with 
respect to the rlghts of probationary teachers or the powers and dutics of 
bcards of education or boards of cooperative educational services, with 
respect to the discontinuance of services of teachers or appolntments on 
tenure of teachers. 


5 33]3. Prcscntation of claims areainsl the governing body of any school 
district. 


1. do action or special proceeding, for any cau 3 e whatever, except 
as herelnafter provided, relating to district property or claim against the 



district, or involving its rights or interests shall be prosecuted or niain— 
tained against any school district, board of education, board of cooperative 
educational services or any officer of a school district, board of education, 
or board of cooperative educational services, unless it shall appear by and 
as an allegation in the complaint or necessary inoving papers that a written 
verified claim upon which sucii action or special proceeding is founded was 
presented to the governing body of said district within three months after 
die accrual of such claim, and tnat the officer or body having the power to 
adjust or pay said claim has neglected or refused to make an adjustment or 
payment thereof for thirty days after such presentment. 

2. Notwithstanding anything to the contrary hereinbefore contained 
in this section, no action or special proceeding founded upon tort shall be 
prosecuted or tnaintained against any of the parties named in this section or 
against any teacher or member of the supervtsory or administrative staff or 
employee where the alleged tort was committed by such teacher or raember or 
employee acting in the discharge of his duties within the scope of his en- 
ployment and/or under the direction of the board of education, trustee or 
trustees, unless a notice of claim shall have been made and served in com- 
pliance with section fifty—e of the general nunicipal law. Every such action 
shall be commenced pursuant to the provisions of section fifty-i of the 
general municipal law. 

3. The provisions of this section shall not supersede, alter or 
affect the provisions of section twenty-five hundred twalve of this chapter. 



Section 275.1 - Parties. The party commencing an appeal shall be known 
as petitioner or appellant and any ndverse party, as respondent. After an 
appeal is commenced in accordanee with these rules, no party shall be joined 
or be permitte. to intervene, exccpt by leave or direction of the Coramissioner 
of Education. 

Section 275.2 - Cla3s appeals. (a) ./hen allowed, an appeal may be main— 
tained by one or more individuals on their own behalf and as representacives 
of a class of named or unnamed individuals only where the class is so numerous 
that joiuder of all nembers is impracticable and where all questions of fact 
and law are coumon to all members of the class. Minor variations of fact 
shall not proclude the maintenance of a class appeal when such variations are 
irrelevant for purposes of the dccislon. 

(b) Protective orders. The commissioner may at any stage of the appeal 
issue such orders as may be necessary to fairly and adequately protcct the 
interests of the persons on whose behalf the appeal is brought. 
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Section 275.3 - Types of pleadings. There shall be a petition, an 
answer, and, if new matter is alleged in the answer, a reply thereto. The 
commissioner may perrait or rcquire additional pleadings upon such terms and 
conditions as he may specify. The form of all pleadings shall be so con- 
strued as to do substantial justice. All pleadings must be typewritten, 
addressed "To the Commissioner of Education", must contain the allegations 
of the parties in numbered paragraphs and must be filed in accordance with 
section 275.9 of this Part. 

Section 275.4 - Hames of parties or attorneys to be endorsed on all 
papers. All pleadings and papers submitted to the commissioner in connection 
with an appeal must be endorsed with the name, post office address and tele- 
phone numbe.r of the party submitting the saine, or, if a party is represented 
by counsel, with the name, post office address and telephone nuinbcr of his 
attorney. 

Section 275.5 - Verification. All pleadings shall be verlfied. The 
petition must be verified by the oath of at least one of the petitioners, 
excepc that when the appeal is taken by the trustee or the board of trustees 
or board of education of a school district, it must be signed by one of such 
trustees or a luember of such board who is famiiiar with the facts underlying 
the appeal, pursuant to a resolution of such board authorizing the commence- 
ment of such appeal on behalf of such trustees or board. An answer shall be 
verified by the oath of the respondent submitting the same lf, however, the 
appeal is brought from the action of the trustee or the board of trustees or 
board of education of a school district, verification of the answer shall be 
made by one of such trustees or a raember of such board who is famiiiar with 
the facts underlying the appeal. If two or more respondents are united in 
interest, verification of the answer must be made by at least one of them 
who is famiiiar with the facts. A reply shall be verified in the manner set 
forth for the verification of an answer. 

Section 275.7 - Oaths. All oaths required by these rules may be taken 
bofore any person authorized to administer oaths within the State of New York. 
The statement of an attorney admitted to practice in the courts of this 
State and appearing in an appeal as attorney of record or of counsel to the 
attorney of record, when subscribed and affirmed by him to be true under the 
penalty of perjury, may be served or filed in the ippoal in lteu of and with 
the sane force and effect as an affidavit. 

Section 275.3 - Service of pleadings and supporting documents. (a) 
Petition. A copy of the petition and of all papers annexed thereto shall be 
person.nlly served upon eac'n named respondent, or, if he cannot be found upon 
diligent scarch, by dclivering and leaving the same at his residence with 
soma nerson of suitable age and difcretion, between six o'clock in the 
morning and nine o'clock In the evcnlng. If a school district is named as 
a party respondent, service upon such school district shall be made per- 




sonally by delivering a copy of the petition to the district clerk or to 
any trustee or any member of the board of education of such school district. 
Pleadings uay ba served by any nerson not a party to the appeal over the 
age of 13 yaars. 

(b) Subsequent pleadings and papers. All subsequent pleadings and 
papers shall be served upon the adverse party, or if the adverse party is 
represented by counsel, upon his attorney. When the sane attorney appears 
for two or more parties, only one copy need be served upon hira. Service 

of all pleadings subsequent to the petition shall be nade by registered mail, 
return recelpt requested, or by personal service. 

(c) Award of bid. If an appeal involves the award of a contract pur- 
suant to article 5-A of the General Municipal Law or pursuant to subdivision 
14 of section 305 of the Euucation Law and a party other than the appellant 
'nas been designated as the 3uccessful bidder or hes been awarded a contract, 
such successful bidder must be joined as a respondent and must be served 
with a copy of the petition. In such case, the respondent board of education 
or board of trustees shall forward to the comnisnione;: within 20 days after 
service of the petition on appeal, a copy of the notice to bidders together 
with proof of publication thereof, a copy of the sptcifications and copies 

of all bids or proposals. 

(d) Disputed elections. If an appeal involves the validity of a 
school district meeting or election or the eligibility of a district officer, 
a copy of the petition must be served upon the trustee or board of trustees 
or board of education as the case may be, and upon eich person whose right 

to hold office is disputed and such person must be joined as a respondent. 

In such case, except where the eligibility of a district officer is involved, 
any qualified voter may serve and file an answer in such appeal, whether or 
not the trustee or board of trustees or board of education serves and files 
an answer therein. 

Section 275.9 - Filing. Within five days after the service of any plead- 
ing or paper, the original, together with the affidavit of verification, an 
affidnvit proving the service of a copy thereof and the registry receipt 
where service by registered mail has been effected shall be transmitted to 
the Office of Counsel, New York State Education Department, State Education 
building, Albany, New York, 12224. The affidavit of service shall be in the 
form set forth below and shali indicate the name and official character of 
the person upon whom service was made. 

Section 275.10 - Contents of petition. The petition shall contain a 
clcar and concise staten it of the petitioner's claim showing that the 
petitioner is entitled to relief, and shall further contain a dcinand for the 
relief to which the petitioner deerns hinself entitled. Such statement must 
be sufficiently clcar to advise the respondent of the nature of petitioner's 
claim and of the specific act or acts complaincd of. 

Section 275.11 - N’otice with petition. Each petition must contain the 
following notice: 
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You are hereby required to appear in this appeal and to 
answer the allegations contained in the petition. Your 
answer raust conform with the provisions of the rules 
relating to appeals before the Commissioner of Education, 
copias of which are available from the Office of Co"nsel, 

'Aeu York State Education Departnent, State Education 
Building, Albany, New York 12224. 

If an answer is not served and filed in accordance wich 
the provisions of such rules, the statements contained 
in the petition will be deemed to be true statements, 
and a decision will be rendored thereon by the comraissioner. 

Please take notice that such rules require that an answer 
to the petition raust be served upon the petitioner, or if 
he be represented by counsel, upon his counsel, within 
20 days after the service of the appeal, and that a copy 
of such answer must, within five days after such service, 
be filed with the Office of Counsel, New York State 
Education Department, State Education Building, Albiny, 

New York 12224. 

Section 275.12 - Contents of answer. The answer of each respondent 
shall contain a clear and conclse statement of his defenses to each claim 
and shall either admit or deny the allegations of the petition. In addition, 
each respondent may set forth affirmative defenses or defenses by way of 
avoidancc. If more than one respondent has been named and served and if 
coraraon questions of law or fact are involved, the respondents, if otherwise 
united in interest, raay subrait a joint answer to the petition. 

Section 275.13 - Service of answer. Each respondent upon whom a copy 
of the petition has been served raust, within 20 days from the time of such 
service, answer the sarae, either by concurring in a statement of facts with 
the petitioner or by service of an answer, together with any necessary 
supporting documentation. The date upon which personal service was rade 
upon respondent shall be cxcluded in the coraputation of the 20 day period. 

If the last day for service of an answer falls on a Saturday or Sunday, 
service may be raade on the followlng Monday; and if the last day for such 
service falls on a legal holiday, service raay be raadt- on the followlng 
business day. 

Section 275.14 - Reply. The petitLoner shall reply to eac.i affirmutive 
defense contained in an answer. The reply shall be served within 10 days 
after service of the answer to which it responds in the manner set forth in 
section 275.8 (b). If the answer has been served by mail upon petitioner or 
bis counsel, the date of mailing and the two days subsequent thereto shall 
be excluded in coraputing the 10 day period. If the last day for service of 



re p!> Saturday or ;>unday, service may be made on tnc following 

i'londay; and if the last day for such service falls on a lagal holiday, service 
inay be made on the following business day. 

Section 275.15 - Representation by attorney. A party other than a school 
districL or a Corporation may prosecute or defend an appeal before the com- 
laissioner in person or by an attorney. A school district or a corporate 
party may appeal only by an attorney. 

Section 275.16 - Limitation of time for initiation of appeal. An appeal 
to the commissioner must be instituted within 30 days frora the making of the 
decision or the performance of the act complained of. The commissioner, in 
his sole discretion, may excuse a failure to coiumence an appeal within the 
time specified for good cao.se shown. The reasons for such failure shall be 
set forth in the petition. 

Section 275.17 - Amices curiae. The commissioncr may, in his sole dis¬ 
cretion and upon written application submitted at or before oral argument, 
permit interested persons or organizations to submit memoranda of law amicus 
curiae in connection with a panding appeal, Those permitted to submit memo¬ 
randa amicus curiae shall not be considercd parties to the appeal before the 
commissioner and shall not be entitled to receive copics of pleadings and 
papers pertaining thercto or to participate in oral argument. 

Section 276.1 - Stay of proceedings. The Initiation of an appeal shall 
not, in and of itself, effect a stay of any procecdings on the part of any 
respondent. If the petilioner desires a stay, he shall make application 
therefor by a duly verified petition, stating the facts and the law upon 
which such stay should be granted. The commissioner may, in his discretion, 
with or without application therefor, grant a stay if in his judgment the 
issuance of such a stay is necessary to protect the interests of the parties, 
or any of them, pending an ultiinate detennination of the appeal. 

Section 276.2 — Oral argument. (a) lf a petitienei desires an oppor— 
tunity tor oral argument before the commissioner, a request therefor must 
be clenriy set forth in the petition. If no such request is made, the 
respondent, or if there be more than one, a respondent may request oral 
argument at any time prior to or with the service of an answer. If a 
petitioner has failed to request oral argument but respondent has made a 
timaly request, petltioner may, within two weeks from receipt of respondent's 
request, request oral argument on his own behalf. 

(b) The commissioner nay, in his sole discretion, determine whether 
oral argument shall be had. 

(c) Argument on appeals to the commissioner may be heard before the 
commissioner, ,;lie acting commissioner or the counsel. 

(d) All evidentiary materlal shall be presented by affidavit or by 
exhibita. No testimony is taken and no transcript of oral argument will 
be made. 
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(c) Adjournmant of the date of oral argument. Once an appeal has been 
scheduled for oral argument on a particular date by the office of counsel 
and due notification has been given to the respective parties or their 
attorneys, no adjournments of that date will be granted by the commissioner 
unless tinely application is made therefor, upon notice to all parties. 

3uch application shall be in writing, addressed to the office of counsel, 
must be postmarked not later than five days prior to the date on which oral 
argument is scheduled to be heard, and shall set forth in full the reasons 
for the request. 

(f) The maximum time allotted for oral argument will be 20 rainutes for 
each party except in extraordinary cases where, upon application, the com- 
missioner extends such time. 

Section 276.3 - Lxtensions of time to answer or reply. No extension of 
i-ime to answer the petition or to reply to an answer will be granted by the 
commissioner unless timely application is made therefor, upon notice to all 
parties. Such application shall be in writing, addressed to the office of 
counsel, must be postmarked not later than five days prior to the date on 
which the time to answer or reply will expire, and shall set forth in full 
the reasons for the request. The time to answer a pleading may not be ex- 
tended solely by stipulation of the parties or their counsel. 

Section 276.4 - Briefs. Memoranda of law may be submitted by any party 
to an appeal or by an amicus curiae, and may be requested by the commissioner 
or by his counsel. 

Section 276.5 — Records and reports. The commissioner may, in his dis- 
cretion, in the determination of an appeal, take into consideration any 
Oificial records or reports on file in the Education Department which relate 
to the issues involved in such an appeal. 

Section 276.6 - Decisions to be filed. A copy of the declsion of the 
commissioner in an appeal will be forwarded by the office of counsel to all 
parties to the appeal, or, if they be represented by counsel, to counsel for 
the respective parties, with instructions for service and filing as may be 
appropriate. A copy will also be sent to those persons or organizations who 
have been granted leave to submit memoranda amicus curiac. 

Section 276.7 - Reopening of a prior decision. Any parcy to an appeal 
may, withln 30 days after the date of a decision thereon, appeal to the 
commissioner for a reopening of said decision and for a reconsiderution 
thereof. Service of the application shall be made in the manner set forth 
for service of an answer. Motions for reopening of a prior decision are 
addressed aolely to the discretion of the commissioner and will not be 
granted in the absence of a showing that the decision appealed from was 
rendered under a misupprehension as to the facts or that tliere is new and 
material evidence which was not available at the time the original decision 
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was made. Affidavits in opposition to an application for reopening may ba 
submitted by any parties opposing the sane. No oral argument shall be nad 
in connection with an application lor reopening. If the commissioner finds 
that there is no adequate basis for a reopening, he will render a decision 
to the effect. 

Section d76.3 - Reargunent. (a) If the commissioner, in hls discretion 
is satisfied that justice will be served by reconsideration of the decision 
he will give notice of nis decision to all of the parties to the initial 
decision. The provisions relating to practice and pleadings shall be 
npplicable, and, for the purpose of reargument, the application for reopening 
shall be treated as the petition. In such case, the commissioner may define^ 
and limit the issues to be considered and may restrict the time for service 
of pleadings. 

(b) r.io commissioner may, on his own mot ion, reopen a prior decision 
in the absence of an application therefor where in his judgnent the interests 
of justice will be served thereby. 

Section 276.9 - Uisraissal of appeal. The commissioner may, In his dis¬ 
cretion, and at any stage of the proceedings, dismiss an appeal if it appears 
L ° satisfaction that the petition does not set forth a clear and concise 
statement of the petitioner's claim or that the appeal has become academie. 


General Municipal Luw 
§50-e. Notice of claim . 

1. In any case founded upon tort where a notice of claim is 
required by law as a condition precedent to the commcncement of an action 

or special proceeding against a public Corporation, as defined in the general 
Corporation law, or any officer, appointee or employee thereof, the notice 
shall comply with the provisions of this section and it shall be given 
within ninety days after the claim arises. 

2. The notice shall be in writing, sworn to by or on behalf of 
the claimant, and shall set forth: (1) the name and post-office address of 
eech claimant, and of his attorney, if any; (2) the nature of the claim; 

(3) the time when, the place where and the raanner in which the claim arose; 

(4) the items of damago or injurics claimad to have been sustalneJ so far as 
then practicable. 

3. The notice shall be served on the party against whom the claim 
is made by delivering a copy thereof, in duplicate, personally, or by regis- 
tered mail, to the person, officer, agent, clerk or employee, designated by 
law as a person to whom a suramons in an action in the suprème court issued 
against such party may be delivered; provided that if service of such notice 






be made within the period prescribed by this section, bat in a manner not in 
compliance with the provisions of this subdivision, such service shall be 
deemed valid if such notice is actually received by such person, officer, 
agent, clerk or employee and such party against whom the claim is made shall 
cause the claimant or any other person interested in the claim to be examined 
in regard to such claim. 

4. No other or further notice, no other or further service, filing 
or delivery of the notice of claim, and no notice of intention to commence an 
action or special proceeding, shall be required as a condition to the commence- 
ment of an action or special proceeding for the enforcement of the claim; pro- 
vided, however, that nothing herein contained shall be deemed to dispense with 
the requirement of notice of the defective, unsafe, dangerous or obstructed 
condition of any Street, highway, bridge, culvert, sidewalk or crosswalk, or 

of the existence of snow or ice thereon, where such notice now is, or here- 
after may be, required by law, as a condition precedent to liability for 
damages or injuries to person or property alleged to have been caused by 
such condition, and the failure or negligence to repair or remove the sarae 
after the receipt of such notice. 

5. The court, in its discretion, may grant leave to serve a notice 
of claim within a reasonable time after the expiration of the time specified 
in subdivision one of this section in the following cases: (1) Where the 
claimant is an infant, or is mentally or physically incapacitated, and by 
reason of such disability fails to serve a notice of claim within the time 
specified; (2) where a person entitled to make a claim dies before the 
expiration of the time limited for service of the notice; or (3) where the 
claimant fails to serve a notice of claim within the time limited for 
service of the notice by reason of his justifiable reliance upon settlement 
representations made in writing by an authorized representative of the party 
agair.st which the claim is made or of its Insurance carrier. 

Application for such leave must be made within the period of one 
year after the happening of the event upon which the claim is based, and 
shall be made prior to the commencement of an action to enforce the claim, 
upon affidavit showing the particular facts which caused the delay, accom- 
panied by a copy of the proposed notice of claim. The application shall be 
made returnable at a trial or special term of the supreme court, or of the 
county court, in the county where an action on the claim could properly be 
brought for trial, and due notice thereof shall be served upon the person 
or party against whom the claim is made, in the manner specified in sub¬ 
division three. 

6. Any time after the date of service of the notice of claim and 
at or before the trial of an action or the hearing upon a special proceeding 
to which the provisions of this section are applicable, a mistake, omission, 
irregularity or defect made in good faith in the notice of claim required 

to be served by this section, not pertaining to the manner or time of 







service thereof, raay be corrected, supplied or disregarded, as the case may 
be, in the discretion of the court provided it shall appear that the other 
party was not prejudiced thereby. Application for such relief, if made 
before trial, shall be by motion, on affidavits; if made before the action 
is conmenced, shall be by motion, on the petition of the claimant, or some- 
one on his behalf. Failure to serve more than one copy may be corrected by 
such raotion. 

7. This section shall not apply to claims arising under the pro- 
visions of the workmen's compensation law or, the volunteer firemen's bene¬ 
fit law or to claims of infant wards of public corporations where the claim 
is against such public Corporation by its own infant ward. 

§50-i. Presentation of tort claims: commencement of actions . 

1. No action or special proceeding shall be prosecuted or main- 
tained against a city, county, town, village, fire district or school district 
for personal injury or damage to real or personal property alleged to have 
been sustained by reason of the negligence or wrongful act of such city, 
county, town, village, fire district or school district or of any officer, 
agent or employee thereof, including volunteer firemen of any such city, 
county, town, village, fire district or school district or any volunteer 
fireman whose services have been accepted pursuant to the provisions of 
section two hundred nine-i of this chapter, unless, (a) a notice of claim 
shall have been made and served upon the city, county, town, village, fire 
district or school district in compliance with section fifty-e of this chap¬ 
ter, (b) it shall appear by and as an allegation in the complaint or moving 
papers that at least thirty days have elapsed since the service of such 
notice and that adjustment or payment thereof has been neglected or refused, 
and (c) the action or special proceeding shall be commenced within one year 
and ninety days after the happening of the event upon which the claim is 
based. 

2. This section shall be applicable notwithstanding any inconsis¬ 
tent provisions of law, general, special or local, or any limitation con- 
tained in the provisions of any city charter. 

3. Nothing contained herein or in section fifty-h of this chapter 
shall operate to extend the period limited by subdivision one of this section 
for the commencement of an action or special proceeding. 


Civil Prnctlce Law and Rules 
Art iele 78 

57801. Nature of proceedlna . 
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Relief previously obtained by writs of certiorari to review, 
mandamus or prohibition shall be obtained in a proceeding under this article. 
Wherever in any statute reference is raade to a writ or order of certiorari, 
mandamus or prohibition, such reference shall, so far as applicable, be 
deemed to refer to the proceeding authorized by this article. Except where 
otherwise provided by law, a proceeding under this article shall not be 
used to challenge a determination: 

1. which is not final or can be adequately reviewed by appeal to 
a court or to sone other body or officer or where the body or officer raaking 
the determination is expressly authorized by statute to rehear the matter 
upon the petitioner's application unless the determination to be reviewed 
was made upon a rehearing, or a rehearing has been denied, or the time within 
vhich the petitioner can procure a rehearing has elapsed; or 

2. which was made in a civil action or criminal matter unless it 
is an order summarily punishing a contempt committed in the presence of the 
court. 


§7302. Parties . 

(a) Definition of "body or officer" . The expression "body or 
officer" includes every court, tribunal, board, Corporation, officer, or 
other person, or aggregation of persons, whose action may be affected by a 
proceeding under this article. 

(b) Peraons whose terms of office have expired; successors . 
Whenever necessary to accomplish substantial justice, a proceeding under 
this article may be maintained against an officer exercising judicial or 
quasi-judicial functions, or member of a body whose term of office has 
expired. A notice of the proceeding shall be served upon the attorney- 
general, and any party may join the successor of such officer or member of 
a body or other person having custody of the record of proceedings under 
review. 

(c) Prohibition in favor of anothcr . Where the proceeding is 
brought to restrain a body or officer from proceeding without or in excess 
of jurisdiction in favor of anocher, the latter shall be joined as a party. 

(d) Other interested persons . The court may direct that notice 
of the proceeding be given to any person. It may allow other intcrested 
persons to intervene. 

§7803. Questions raised . 

The only questions that may be raised in a proceeding under this 
article are: 
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1. whether the body or offlcer failed to perform a duty enjoined 
upon it by law; or 

2. whether the body or offlcer proceeded, is proceeding or is about 
to proceed without or in excess of jurisdiction; or 

3. whether a deteruiination was made in violation of lawful proce¬ 
dure, was affected by an error of law or was arbitrary and capricious or an 
abuse of discretion, including abuse of discretion as to the measure or uode 
of penalty or discipline imposed; or 

4. whether a determination made as a result of a hearing held, and 
at which evidence was taken, pursuant to direction by law is, on the entire 
record, supported by substantial evidence. 







